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BEFORE THE BOARD OF ENVI RONMENTAL REVI EW

OF THE STATE OF MONTANA
In the matter of the anendnent) NOTI CE OF ANMENDVENT
of ARM 17.30.716 pertaining to)
categories of activities that )
cause non-significant changes )
in water quality )

(WATER QUALI TY)

TGO Al Concerned Persons

1. On June 26, 2003, the Board of Environnental Review
publ i shed MAR Notice No. 17-192 regarding a notice of public
hearing on the proposed anendnent of the above-stated rule at
page 1233, 2003 Montana Adm nistrative Register, issue nunber
12.

2. The Board has anmended the rule as proposed, but wth
the follow ng changes, deleted matter interlined, new matter
under | i ned:

17.30.716 CATEGORIES OF ACTIVITIES THAT CAUSE NO\-
SI GNI FI CANT CHANGES I N WATER QUALITY (1) renains as proposed.

(2) Except as provided in (5), a subsurface wastewater
treatment system (SWS) that neets all of the criteria in (2)(a)
and falls wthin one of the <categories in (2)(b) 1is
nonsi gni fi cant .

(a) The SWS, including primary and replacenent
drainfields nust neet all of the following criteria:

(1) through (vi) remain as proposed.

(vii) for lots smaller than 20 acres, and for lots 20
acres and larger on which the drainfield is 500 feet or |ess
fromthe downgradi ent property boundary, the background nitrate
(as N) concentration in the shall owest ground water nust be | ess
t han three two ny/ L.

(2)(a)(V||)(A0 through (5)(g) remain as proposed.

The departnent nmay determne that the categorica
exclu3|on in (2) does not apply to lots within a specific
geogr aphi ¢ ar ea. This determnation nust be based upon
information submitted in a petition denonstrating that the
categori cal exclusions should not apply within that area.

(a) A petition submtted under this rule may be consi dered
only if it is submtted by a |ocal governing body, a |oca
departnent or board of health, a local water quality district,
or by either 10% or 20, whichever is fewer, of the | andowners
(or persons with a contract interest in land) wthin the
af f ect ed geographi c area.

(b) A petition submtted under this rule nmust contain the
foll owi ng information:

(i) a legal description of the petition area, which is the
geographic area within which the categorical exclusions woul d
not apply:;

(ii) a detailed description of the soils, geoloqgy, and
hydr ogeol ogy of the area described in (6)(b)(i);
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(iii) a current listing froma title insurance conpany of
t he nanes and addresses of all persons who either own or have a
contract interest in land within the petition area; and

(iv) data fromaground water sanples taken fromwells that
withdraw water from the uppernpbst aquifer underlying the
petition area or from wells that wthdraw water from the
upper nost _aqui fer underlying an area within the sane or adj acent
county with simlar climatic, soil, geologic, and hydrogeol ogic
conditions and a density of individual sewage systens simlar to
that allowed in (2)(b). The ground water data nmust denonstrate
that one of the following conditions is net:

(A) nitrate as nitrogen concentrations exceed 5.0 ng/L in
ground water sanples from nore than 25% of at |east 30 wells
that are not |located within a standard nm xi ng zone, as defined
in ARM 17.30.517(1)(d)(viii), for a septic system or

(B) data from ground water sanples collected at | east
three  vears apart from the sane 15 wells indicate a
statistically significant increase of greater than 1.0 ng/L in
nitrate as nitrogen concentrations in the uppernost aquifer.

(c) Wthin 90 days after receipt of the information
required in (6)(b), the departnent shall issue a prelimnary
decision as to whether the petitioner has satisfied the
requirements in (6)(b), and describe the reasons for either
granting or denying the petition. The prelimnary decision nust
be nailed to the petitioner and to all |andowners or persons
with a contract interest in land within the petition area and
must include the follow ng information:

(i) a description of the petition area;

(ii) a summary of the basis for the prelinmnary decision
including any nodifications to the boundaries of the petition
ar ea;

(iii) a description of the procedures for public
participation and of the opportunity to comment prior to the
departnent's final decision on the petition;

(iv) the ending dates of the comment period and the
address where comments will be received;

(v) procedures for requesting a hearing; and

(vi) the nane and tel ephone nunber of a person to contact
for additional infornmation.

(d) Wthin 60 days after the close of the public conment
peri od, the departnment shall issue a final decision and provide
witten notice of its decision to the petitioner and to each
person who submtted witten coomments. The final decision nust
set forth the departnent's reasons for granting or denying the
petition and nust include a response to all substantive comments
received by the departnent during the public conmment period or
during any heari ng.

3. The following coments were received and appear with
t he Board's responses:

COMVENT NO.  1: Protecting ground water resources and
especially Flathead Lake is of major inportance. Mor e
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supervision not less is needed. The commentor strongly
recommends rejection of the proposed anendnents.

RESPONSE: The proposed rul e anmendnents are protective of
health and water quality. The proposed requirenments for
pressure-dosed drainfields and prescriptive setbacks are nore
stringent than the current rule. The current rule has a single
set back di stance from surface water of 300 feet. The proposed
rul e has several different setback distances of 200, 400, 500
and 1,000 feet. Three of the four proposed setbacks are greater
than the current setback. The shortest proposed setback, 200
feet, also includes a requirenment for pressure-dosing that is
not required under the current rule. Pressure-dosing provides
better treatnent than gravity-dosed systens. |In addition, the
proposed rule requires pressure-dosing under several other
ci rcunstances depending on the soil type and the specific
exenption in proposed (2)(b). The current rule does not include
any requirenments for pressure-dosing.

The proposed rule has reduced sonme of the soil thickness
and depth to ground water/bedrock requirenents as conpared to
the current rule. However, since the majority of effluent
treatment occurs in the shallow section of the soil colum,
these nodifications are relatively mnor and are offset by the
i ncreased setback and/ or pressure-dosing requirenents.

The proposed rules will reduce the anobunt of tine that
review staff spend on subdivisions that do not pose a threat to
health or the environnment, and allow them to spend nore tine
reviewng subdivisions where there may be health or
envi ronnment al i npacts.

COMVENT NO.  2: Devel opers should not be the ones
determ ning the propriety of new septic tanks, because they are
the ones who stand to profit. Non- degradation rules are

important for ensuring water quality. Public health and water
quality should be nore inportant now than ever due to the
excessive developing that is taking place in our neighborhoods.
The public hearing process is an inportant part of ensuring
safety in our conmunity.

RESPONSE: The proposed rule was initially devel oped by a
commttee of Departnent enployees, and then was revised over a
series of three neetings with stakeholders from across the
state. The stakeholders group included county officials,
consultants, realtors, and environmental groups. No single
entity or group was able to overly influence the contents of the
proposed anmendnents. The petition process, based on that in the
current rule, will be retained in the final anmendnments.

COVMENT _NO.  3: The 3 ng/L threshold for nitrate
concentration in the proposed anendnents is far below the United
States Environnmental Protection Agency's (EPA s) recomended
human health Iimt of 10 ng/L. This low threshold likely wll
pose problens for developnent in Billings, especially in the
West Billings Area, a segnent that is expanding rapidly. A 2002
report conducted by the Montana Bureau of M nes and GCeol ogy
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found an average nitrate concentration of 3.3 ng/L from 130
sanples, with 18% of the sanples ranging between 5 ng/L and 10
ng/ L. Wth the Board's 3 ng/L threshold, mnuch of the
development in the Wst Billings Area may not neet the
requi renents for nonsignificance. The report also found that
septic systenms contribute only 10 to 20% of  nitrate
concentration in the ground water. Soil organic matter,
agricultural fertilizers, and animal nmanure constitute the
remai ni ng percentage. Not only does the report illustrate that
the Board's 3 ng/L threshold is unreasonable, it illustrates
that septic systemeffluence is not always the primary cause of
nitrate concentration in ground water. The Board should
reevaluate its nitrate concentration threshold of 3 ng/L, opting
for a nodel that allows for a range of concentration and is
fl exi bl e enough to take into account unique |ocal conditions.

RESPONSE: Note that based on other public comments (see
Response to Comment No. 12), the Board will nodify the proposed
3 ng/L concentration to 2 ng/L, which is the level in the
current rules. The 2 nmg/L value in (2)(a)(vii) is an
appropriate threshold for this rule based on recent studies by
the United States Geol ogi cal Survey (USGS) that indicate nitrate
concentrations above 2 ng/L are indicative of anthropogenic
effects. 2 ng/L is 40% of the all owabl e nondegradation [imt of
5 nmg/L for conventional septic systens (septic tank and
drainfield).

| f the background concentration is over 2 ng/L, the result
is not that the site is deenmed to cause degradation, but only
that the site cannot qualify for one of the categorical

exclusions in this rule, so that the applicant wll need to
denonstrat e nonsignificance using the standard nitrogen dilution
equation and the phosphorus breakthrough calculations. | f

background nitrate in an area is elevated above 2 ng/L, the
nitrate dilution equation provides a nore flexible approach to
account for local <conditions, and thereby to neet the
nondegr adati on requirenents.

The source of elevated nitrate in ground water, whether
fromseptic systens, manure, agricultural practices, or natural
sources, is not accounted for in the rule because the health and
environnental effects of nitrate are the sane regardl ess of the
sour ce.

COVWENT NO 4: DEQ is displaying favoritism towards new
technol ogies such as pressure-dosed septic systens over
traditional gravity flow septic systens. |If installed properly,
gravity flow septic systens are suitable for soils endemc to
the Billings area. Favoritism towards new technologies wll
drive up housing prices in Billings. Gavity flow septic
systens cost considerably |less than the pressure-dosed septic
systens (approximately $3,000 and $4,500, respectively).
| ncreased housing costs further perpetuate the problem of
attainable housing in our area, which can danpen economc
devel opnment. Again, DEQ should be nore sensitive to unique |oca
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conditions, not to nention the inpact rigid rules can have on
the quality of life in a conmunity.

RESPONSE: Pressure-dosing is not considered a new
t echnol ogy. It is well established that pressure-dosing
provi des better distribution of effluent in the drainfield and
provides contact with nore soil, resulting in better overal
treatnment of effluent conpared with gravity dosing.

The proposed amendnents recogni ze that pressure-dosi ng nmay
not be necessary in every location, and do not require it for
every site that uses the exenptions. Two of the exenptions,
(2)(b)(|) and (2)(b)(iv), do not require pressure-dosing unless
the soil is outside the range of the better soils for effluent
treat ment. See (2)(a)(ii) of the proposed anmendnents for a
description of those soil types and percol ation rates.

An applicant may elect to avoid pressure-dosing by not
using the exenptions, instead using the nitrate dilution and
phosphor us breakt hrough equations to satisfy the nondegradation
requi renments. If a site is determned to be nonsignificant
under those nethods, there is no requirenment wunder the
nondegradation or mxing zone rules for pressure-dosing,
al t hough pressure-dosing may still be required under sone site
conditions pursuant to the DEQ subdivision rules or Departnment
Crcul ar DEQ 4.

COMMENT NO. 5: The regulations are witten in a fashion
that is hard for the | ayperson to understand. Regul ati ons shoul d
be witten in a straightforward manner so that the business
peopl e affected spend as little tine as possible away fromtheir
busi nesses to conply. DEQ should nake available in print or
online a user-friendly conpliance brochure. Mor eover, in the
interests of participatory government, the Board should
reinstate the citizen petition process.

RESPONSE: After the rule is finalized, the Departnent
plans to prepare and distribute a sunmary table of the rules
with the intent of making it easier for the regulated comunity
to understand and conply with the rule requirenents.

The petition process, based on that in the current rule,
will be retained in the final anmendnents. The petition process
fromthe old rule has been sinplified froma twd-step to a one-
step procedure. The percentage of |andowners required for
initiation of a petition has been reduced from25%to 10%

COMMVENT NO. 6: The state seens unwilling to consider the
many proven, efficient, biofilter advanced on-site systens. Two
very high performance biofilter systenms have proven to operate
extrenely well in climtes such as ours; the Waterloo Biofilter
System and the Waterloo Nitrex R These systens are working
wel | and providing residents of nost other states with a proven
alternative to the inefficient traditional septic and drainfield
systens forced on the residents of Montana.

The narrow ng of choices only nmakes it easier for small
| ow i ncome communities to be taken advantage of by devel opers
and real estate investors who use this regulatory quagmre to
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force rural communities into expensive and unnecessary
centralized collection and treatnent facilities.

RESPONSE:  The proposed anmendnents do not address the issue
di scussed in the comment, which relates to the state standards
for design of on-site wastewater systens. The standards for
such systens are contained in Departnent Circular DEQ 4, which
is not being anended at this tine. |1t should be noted, however,
that DEQ 4 does allow use of treatnent systens such as the two
systens nmentioned in the comment under the "Experinental Systent
chapter.

COMVENT NO  7: A comrentor opposes the proposed
amendnents, and requests that DEQ performresearch, particularly
in growh areas in Mntana, to scientifically support its
assertion that septic systens pose no threat to ground water and
can be considered non-significant. DEQ has not naintai ned exact
records regardi ng those systens that have been determ ned to be
non-significant. DEQ nust do additional work to ensure that it
nmeets the requirenents of 75-5-303(1), MCA: "Existing uses of
state waters and the |l evel of water quality necessary to protect

those uses nust be maintained and protected.” Until DEQ can
scientifically state that approved systens have had non-
significant inpacts to ground water, it is premature and

i nprudent to approve these anmendnents. The proposed regul ati ons
also ignore the very inportant consequences of cunulative
effects.

RESPONSE: Properly installed and maintained sewage
treatment systens will provide adequate treatnent and prevent
significant inpacts to health and the environnent. A 2002
report by the United States Environnental Protection Agency
(EPA) finds that public health and environnental risks from
properly sited, designed, constructed, and operated septic tank
systens are |ow. The EPA report indicates that i ndividual
septic systenms nmay not be the best choice for high-density
areas, but the proposed exenptions address this issue by
requiring at |least two-acre lots for nost of the categories.
Al though there is no universally accepted definition of "high-
density" developnent, it is generally considered to be greater
than one single-famly hone per acre. Section (2)(b)(iii)
allows lots as small as one acre, but has strict requirenents
for depths to bedrock and ground water (over 100 feet),
pressure-dosing (required for all soil types), and the nunber of
lots (limted to subdivisions of five lots or fewer). Section
(2)(b)(iv) does not have a lot size limt, but this exenption
only applies to rural counties that do not typically experience
areas of high-density devel opnment.

The conmmentor appears to request that the Departnent
monitor ground water beneath previously approved wastewater
treatment systens that have been approved under the current
rul e. Based on results of published reports and a 2002 EPA
report, properly sited and installed septic systens provide
adequate treatnment to protect human health and the environnment
as long as the density of those systens remains at an acceptabl e
| evel. Published reports indicate that a density of |ess than
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one system per acre is typically adequate to avoid significant
impacts to the environment. Therefore, it is not necessary for
the Departnent to collect additional information.

The Departnent requirenent for a recent ground water
nitrate test for every new subdivision provides additional
assurances that previously approved and constructed subdi visions
have not caused significant degradation of the ground water.

The proposed exenptions mnimze the possibility of
cunmul ative effects. See Response to Comment No. 15.

COVWENT NO._ 8: Scientific literature establishes a causa
rel ati onship between septic systemeffluent discharge and water
contam nation throughout the United States and other parts of
the worl d. The "non-significant"” descriptor in the proposed
amendnents is inappropriate. In fact, sewage effluent, which
contains bacteria, viruses, and chemcals, is frequently
injected via septic systens into the ground in areas that are
totally reliant on ground water as a sole source of drinking
water. Surface water in areas recharged from ground water
subject to the influence of upgradient septic systens is also at
hi gh risk of contam nati on. These ubi quitous and wel| docunented
cases are hardly nonsignificant.

RESPONSE: The proposed exenptions are witten under the
authority of 75-5-301(5)(c), MCA, which requires the Board to
establish criteria for activities that cause nonsignificant
changes in water quality. This statute requires the Board to
equate significance with the potential harmto human health, a
beneficial use, or the environnent, taking into consideration
the quantity and strength of the pollutant, the Iength of tine

degradation wll occur, and the pollutant character. It is
clear fromthe statute that the term "nonsignificant" does not
mean absolutely no inpact. The statutes and rules recognize
that anthropogenic activities wll create inpacts to the

environment, and the nondegradation rules are designed to
mtigate those inpacts, not to elimnate inpacts entirely.

As stated in Response to Comment No. 7, properly sited and
mai nt ai ned septic systens present a low risk to public health
and the environment (EPA, 2002). In 2002, the Departnent
revised the rules for sewage systens in subdivisions and the
sewage system design circular, DEQ4, to ensure that sewage
systens are designed correctly and sited in appropriate
| ocati ons.

COMMVENT NO. 9: According to 75-5-303(1), MCA "Existing
uses of state waters and the |level of water quality necessary to
protect those uses nust be nmintained and protected.” Isn't
this a main purpose for the existence of Montana's DEQ?

RESPONSE:  The proposed rul es neet the requirenents of the
referenced statute.

COVMENT NO. 10: Proposed (2)(a)(i) states: "The drainfield
must be 1,000 feet or nore (400 feet or nore for lots that neet
the criteria in (2)(b)(iv) fromthe nearest ... state surface
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water that m ght be inpacted.” This |anguage is a significant
i nprovenent over the current rule and is nore protective of
surface water bodies, except it becones a noot point by the
newl y proposed second part of the rule "this distance may be
reduced by 50% (to 500 and 200 feet, respectively) if the
drainfield 1is pressure-dosed.” Pressure-dosing is an
i nprovenent over regular drainfield lines that rely on gravity
flow. However, the effluent flowing into the subsurface soils
beneath the drainfield is the sane effluent |eaving a non-
pressurized drainfield, especially as the drainfield reaches its
l[ifetime and will need replacenent. Leave the first part of the
rule and omt the second.

RESPONSE: The reduction in setbacks in the second part of
this exenption is provided to encourage the use of pressure-
dosed drainfields. Pressure-dosed drainfields provide better
treatnent of effluent than gravity dosed drainfields and have a
| onger |ife expectancy. A 2002 report by EPA concluded that:
"Dosed-flow distribution systens are a significant inprovenent
over gravity-flow distribution systens... Dosing achi eves better
di stribution of the wastewater effluent over the infiltration
surface than gravity flow systens and provides intervals between
doses when no wastewater is applied. As a result, dosed-flow
systens reduce the rate of soil clogging, nore effectively
mai ntai n unsaturated conditions in the subsoil..."” The setback
reduction for pressure-dosed systens is justified given the
better treatnent capability of those systens.

COMMVENT NO. 11: Proposed (2)(a)(ii)(A) states: "the soi
percol ation rate nmust be between 16 and 50 m nutes per inch."
Soi|l percolation tests are subject to too many variables to be
consi dered an adequate test of soil treatnent suitability. In
addi tion, percolation tests are carried out at |and surface and
they are generally not verified by DEQ personnel. Tr eat ment
fields are at one to five feet below | and surface and soils can
significantly change within the soil profile. "Perc" tests are

not a good scientific indication of soil suitability for
treatnment and should be elimnated fromtesting requirenents and
replaced with appropriate soil pit texturing and tests by

pr of essi onal s.

RESPONSE: Section (2)(a)(ii) has two subsections, (A and
(B), both of which nust be satisfied to neet this exenption
Subsection (B) requires at |east six feet of the specified soi

t ype. By requiring a specific soil type, the proposed rule
already requires what the comment requests. I ncl udi ng the
requirenment in (A), for a percolation test value, is a

supplenent to the criteria for a soil description in (B).
Percol ation values are only required by the proposed anendnents
when a percolation test has been required separately under
Department Circul ar DEQ 4.

COMMENT NO. 12: Proposed ARM 17.30.716(2)(a)(vii) states:
"The background nitrate (as N) concentration in the shall owest
ground water nmnust be less than three ng/L." The current
regul ations have a rather conplicated system of assessnent
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regardi ng application of background nitrate values to proposed
downgr adi ent use, and a requirenent of 3 ng/L is an inprovenent

over the current conplex rating system It is also nore
protective of ground water resources than the current limts of
5 and 7.5 ng/L in certain cases. However, if a background

nitrate concentration can be historically shown to be
significantly less than 3 ng/L nitrate (say 1 ng/L or |ess),
then inmpacts to ground water have already occurred. |If the only
change in activity in the area upgradient to an area proposed
for devel opnent and subsequent future installation of septic
systens is subdivision and housing, then it is reasonable to say
t hat degradation of ground water quality has occurred and wl|
continue to occur and nost likely will increase in the receiving
wat ers. This is not protective of ground water and the rule
should be <changed to acconmobdate those areas that have
historical nitrate concentrations less than 3 nyg/L. It is
i nappropriate to all ow possible catastrophic devel opnent of an
area based on a nitrate background value that reflects a
"snapshot” in time. The trend in nitrate concentration is mnmuch
nore inportant than the value at any given tine. The
regul ati ons should be nodified to require trend anal ysis where
data are avail abl e.

RESPONSE: The comrent is correct in that a nitrate
concentration of less than 3 ng/L does not guarantee that there
have been no ant hropogenic inpacts to the ground water. 1In the

few cases where adequate historic data are available to identify
an increasing trend in nitrate concentrations, the Departnent
can use that information to deny an exenption based on the
proposed | anguage in (5)(a). The exenption can be denied even
i f the background nitrate concentration is I ess than the maxi num
[imt in the proposed rule. Proposed (5)(a) allows the
Department to use cunul ative inpacts or synergistic effects to
require review of the site using the standard nitrate dilution
and t he phosphorus breakt hrough anal yses. Therefore, adding an
additional rule section requiring trend analysis is not
necessary.

The 3 ng/L concentration in proposed (2)(a)(vii) is the
nitrate concentration that indicates the ground water has been
i npacted by anthropogenic activities according to a 1985 USGS
st udy. However, based on public coments the Departnent has
determ ned that nore recent USGS studies published in 1996 and
2000 indicate that the anthropogenic inpacted concentration is
lower at 2 ng/L. Based on those nore recent studies, the
Departnment will nodify the proposed value of 3 ng/L to 2 ng/L,
which is the same value as in the current rule.

COMVENT NO.  13: Proposed (2)(a)(vii)(A) states: "The
departnment may require nultiple ground water sanples over a
specified tinme period to determ ne whet her seasonabl e variation
of ground water nitrate concentrations may affect conpliance
with this requirenent.” The "may" should be changed to "shall."

Seasonal variation appears to have an effect on the |evel of
nitrate concentrations, but this phenonenon is not well
understood nor has it been studied or well docunented in the
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literature. G ven Mntana's current drought situation, this
will be especially inportant |ater when we return to a wetter
cycle as water tables rise and those chem cal values in soil
beneath drainfields are noved into the saturated zone and
carried into ground water to either a receiving well or surface
wat er s.

RESPONSE: Requiri ng seasonal data for each site is not
necessary. There are many areas in the state where seasona
variation of nitrate ground water concentrati ons does not occur
to any noticeabl e degree. To require all areas to collect
seasonal data, which may take up to 12 nonths to conplete, would
create an unreasonable delay in processing applications and
woul d not provide useful information in many cases. The current
| anguage all ows the Departnent discretion to request additional
information in areas where the data wll be useful.

COWENT NO 14: In proposed (2)(b)(i)(D and (2)(b)(ii)(E)
the limtations on depth to bedrock and uppernost aquifer are
significantly reduced conpared to the current rule, by as nuch
as 92% How can this be considered nore protective of ground
wat er? Bedrock aquifers are nore susceptible to contam nation
from surface and subsurface sources because of the nature of
flowwithin the fractured systens. Once contam nation reaches
ground water in bedrock systens, it can travel rapidly in
fractures without dilution or further treatnent. Keeping the
requirenents as they are currently witten is the nore
protective of the two statutes.

RESPONSE: The 92% value cited in the comment is sonewhat
m sl eadi ng because it conpares the separation requirenment for
one-acre and larger lots in the current rule (100 feet) to the
separation requirenent for two-acre and |larger lots in proposed
rul e subsections (2)(b)(i)(D) and (2)(b)(ii)(E) (8 or 12 feet
respectively). For one-acre and |arger lots the proposed rule
mai ntai ns the 100-foot separation requirenent that is in the
current rule for one-acre |lots.

For two-acre and larger lots, the proposed anendnents
reduce the separation to bedrock/aquifer from 50 feet in the
current rule to either 8 or 12 feet. The reasoning behind this
reduction is that the majority of effluent treatnent occurs in
the wupper several feet of the soil colum (except for
phosphorus) because this is where the mgjority of organic
material resides. According to a 2002 EPA report: "Bi ochem cal

oxygen denmand, suspended solids, f ecal i ndicators and
surfactants are effectively renoved within 2 to 5 feet of
unsaturated, aerobic soil..." Wth lot sizes greater than two

acres, the 8 to 12 feet of separation is adequate. The nuch
greater separation for the one acre lots (100 feet) is included
to avoid inpacts fromcumul ative effects.

Cunul ative effects of the larger lots (over two acres) wll
not create significant nitrogen or phosphorus degradati on due to
the rule restrictions on soil type, surface water setbacks,
pressure-dosing requirenents, and based on the relatively |ow
density provided by the two-acre limt. Based on existing
national research, areas of significant nitrogen ground water
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degradation that are due to septic systens are typically
associated with high density devel opment, with "high density"
general ly being greater than one hone per acre.

COMMVENT NO.  15: These rules pronote devel opnent at the
cost of ground water degradation. Cunulative effects, which are
cursorily addressed in proposed ARM 17.30.716(5)(a), should be
the maj or concern of DEQ An appropriate analogy is the "death
of a thousand cuts". Each additional septic system only
slightly increases the inpact to ground water, but eventually,
wi th enough devel opnment and enough tinme, the ground water is
rendered not potable. Previously approved and devel oped
subdi vi si ons may have had septic systeminstallations that were
far enough apart, in appropriate soils, with adequate depth to
t he underlying aquifer, so that inpacts fromseptic systens were
mtigated. However, if those subdivisions are surrounded by
addi tional subdivisions with additional septic system effl uent
| oadi ng, the cunulative effects will occur over tine and ground
water wll be contamnated by human sewage. DEQ nust
effectively address this issue or nmany households wll
eventually lose their sole source of drinking water.

RESPONSE: The proposed rules mnimze the possibility of
cunul ative effects in several ways. First, only two of the
exenptions allow less than a two-acre |ot size. Based on
publ i shed studies, |owdensity devel opnment (density of |ess than
one hone per acre) decreases the chances of cumul ative i npact
probl ens. Subsection (2)(b)(iv) does not have a lot size limt,
but this exenption is only applicable to counties with very | ow
growh rates where cunulative inpacts are not a problem
Subsection (2)(b)(iii) is an exenption for lots one acre and
| arger, but due to the restrictive requirenents in this section
(including limting it to subdivisions of five lots or less) it
is not anticipated that this exenption will create cunulative
i npact problenms. Second, the proposed rule requires that the
background nitrate be less than 2 ng/L (see Response to Comrent
No. 12). This requirenment will limt use of the exenptions in
areas where a nitrate ground water problem is devel oping.
Third, (5)(a) allows the Departnent to deny use of an exenption
if the Departnent believes cunulative effects wll cause a
pr obl em Finally, the petition process allows |ocal citizens
and | ocal government to alert the Departnent to a |ocal problem
that the Departnment nmay not be aware of in reviewng an
appl i cation.

COMVENT NO.  16: The reasons for the anendnents are
nebul ous and subject to question. Wat is the problemof having
to nmeet nore conplex requirenents if it is nore protective of
ground wat er?

RESPONSE: One of the primary benefits of the proposed
amendnents is that it wll reduce the tine to review those
nonsi gni fi cance applications that do not pose a threat to health
or the environment. By reducing the reviewtinme for such sites,
Department personnel wll have nore tinme for review ng
devel opnments that may have significant health or environnmental
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i mpacts.

COMVENT NO.  17: DEQ has not nmmintained exact records
regarding those systens that have been determned to be non-
significant. Has DEQ in fact |ooked at the systens it has
approved to determine if they have caused water quality
degradation? |If so, where are those records and why aren't they
publ i shed and part of the public record? DEQ needs to go back
and do nore homework on those systens they have approved and
| ook at specific areas of the state that are experiencing growth
rates with the commensurate septic systeminstallations and take
a hard | ook at ground water quality in those areas, both over
time and wth fluctuating aquifer |evels. Until that
information is avail able and DEQ has nore scientific evidence to
show that septic systens in these situations are non-
significant, they have no legitimate reason for changing the
current rules.

RESPONSE: See Response to Comment No. 7.

COVWWENT NO._18: Evidence in the Hel ena area based on 1460
data points over a 31-year period shows consistent and ongoi ng
degradation of ground water. The only |and use that has changed
in that period is subdivision gromh, wth septic systens, in
areas that were formerly prairie or agricultural properties.
This is not a unique situation for Mntana and assessnents
shoul d be done across the state before rules are changed that
are less protective of a resource that cannot be easily
repl aced.

RESPONSE: The change in nitrate concentration contours may
be due to the increase in the nunmber of wells available to
sanple in 2000 as conpared to 1970. Areas of elevated nitrate
concentration may have existed in 1970 but not recogni zed until
additional wells were constructed after 1970. I ncreases of
nitrogen in ground water may also be linked to the anount of
nitrogen-based fertilizer wused for agricultural purposes.
According to a 1995 USGS report, nitrogen fertilizer use in the
U S. has increased by 20% between 1970 and 1995. Wiile the
agricultural land in the valley may have been reduced between
1970 and 2000, the amount of fertilizer applied per acre has
l'ikely increased, which could lead to |ocalized increases of
nitrate in the ground water.

The maps subm tted show several areas of elevated nitrate
concentrations. However, there is no indication of whether
these areas of high nitrate concentration are related to
subdi vision growh. One area is downgradi ent of the fornmer East
Hel ena Asarco facility, which may be contributing to the
elevated nitrate concentrations. Anot her area of elevated
concentrations is located on the south side of Hel ena where al
of the residences are connected to the city sewer system and
could not be contributing to the elevated nitrate concentrati on.

Regardl ess of the source of elevated nitrate concentrations,
t he proposed anendnents include a maxi mum background nitrate
concentration that limts the use of the rule in areas where
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nitrate concentrations are greater than 2 ng/L, which addresses
the issue in the conment.
In addition, see Response to Comrent No. 1.

COMMVENT NO. 19: The new rules woul d raise the background
nitrate (as N) concentration from2 ng/L to 3 ng/L in order to
be exenpted from nondegradation analysis. This change w |
contribute to the degradation of ground and surface water. In
the Cark Fork Basin in western Mntana, background nitrate
concentration in ground water is typically <1 ng/L; higher
concentrations are usually indicative of anthropogenic effect.
The USGS states that shallow ground water unaffected by human
activities comonly contains less than 2 ng/L of nitrate.
Additionally, nitrate concentrations greater than 2 ng/L but
| ess than the MCL of 10 ngy/L have been associated with adverse
health effects. Consequently the level of 2 ng/L in the current
rules should not be increased. Alternatively, the rule could
provide that the level remain at 2 ng/L, but can be revised
upward or downward if |ocal governnents provide sufficient
credible information denonstrating that natural background
| evels are higher or lower in their particular jurisdiction
This woul d be superior to a one-size-fits-all approach.

RESPONSE: See Response to Comment No. 12 to answer the
first part of this coment.

The state water quality standard for nitrate is 10 ng/L.
The Board nust base its rules and determ nations on those
concentrations regardl ess of the results of the studies cited.

The petition process, which wll be reinserted, wth
amendnents, in the rule, addresses the comment in the second
par agr aph. If a county agency does not believe that the

exenptions should be used for a particular location and the
agency can denonstrate conpliance with the petition process
requi renments, the agency can use the petition process to require
t he devel opnent to denonstrate nonsignificance using the nitrate
di lution nodel and the phosphorus breakthrough cal cul ations,
t hereby disallowi ng the use of the exenptions.

COMVENT NO. 20: A determnation of nonsignificance is
hi ghl y dependent on the soil profile, thus it is critical that
site evaluations are conducted by a certified or |I|icensed
prof essional, such as a certified sanitarian. Montana, unlike
nei ghboring states such as Idaho and Wom ng, does not currently
require certification or licensing of site evaluators, but doing
so woul d hel p ensure consistency and quality in nondegradation
analyses. In EPA' s Voluntary National Cuidelines for Managenent
of Onsite and Clustered (Decentralized) Wastewater Treatnent
Systens (EPA 832-B-03-001, March 2003) five nmanagenent nodels
are presented, ranging in scope from honeowner awareness to
managenent entity ownership. Al'l of these nodels recomend
licensing or certification of site evaluators. Mntana should
adopt this practice for all on-site wastewater site eval uations,
but in the interim mninumqualifications for a site eval uator
shoul d be required in the anmended rul es.
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RESPONSE: This coment is outside the scope of the
proposed rule. Requirenents for persons who describe soil test
pits are not a part of this rule, those requirenents are in the
subdi vision rules. ARM 17.36.325(3)(c) states: "The |ocations
[of test holes] nust be established by a person qualified to
evaluate and identify soil in accordance with ASTM standard
D5921- 96el (Standard Practice for Subsurface Site
Characterization of Test Pits for On-Site Septic Systens)."

COMMVENT NO. 21: The proposed anendnents do not do enough
to prevent surface water degradation from cunul ative inpacts.
The horizontal setback from surface water has been increased
somewhat, but a sinple horizontal setback is not necessarily
protective of surface water. N trate discharge to ground water
that is hydrologically connected to surface water can trave
| ong distances and have significant inmpact on surface waters
where concentrations are typically nuch lower. Such di scharges
have already led to significant surface water degradation in the
Clark Fork River. A 1999 study for the Gty of Mssoula showed
that ground water |oading from septic systens along the | ower
Bitterroot River contributed 320 kil ograns per day of nitrogen
to the Bitterroot and Cark Fork rivers. This is equal to 70%
of the nitrogen contributed by the M ssoul a wastewat er treatnent
plant, the single |argest source of nitrogen in the dark Fork

Wil e the proposed anendnents state that DEQ may review an
ot herwi se nonsignificant designation as significant if there are
cunmul ative inpacts, analysis of cunulative effects is open to
staff discretion, and there is no systematic rule or approach to
review ng the inpacts of septic systemnitrate to surface water

RESPONSE: For the reasons stated in Response to Comment
No. 15, the proposed anendnents adequately address the
possibility of significant cumul ative inpacts. Section (5) of
t he proposed anendnents accounts for uni que circunstances where
additional scrutiny of an application is required. It is not
necessary to require a cunulative effects analysis for each
application, but only for those situations where the site-
specific conditions indicate it is necessary.

Wien the Departnent determines that a septic system may
i npact surface waters, there are criteria in the rules that the
Departnment uses to determne if the inpacts are significant.
These criteria include an evaluation to determne if the WQB-7
trigger values for nitrate and/or phosphorus are exceeded
pursuant to ARM 17.30.715(1)(c). If the trigger values are
exceeded, the Departnent then assesses the inpact with respect
to the narrative criteria in ARM 17.30.715(1)(g). Typically,
t he Departnent uses a conputer surface water nodel to determ ne

conpliance with the narrative standard. In addition, the
Departnent is currently working on devel opi ng nuneric standards
for nutrients in surface waters. Nunmeric standards will provide

the regulated comunity with nore clarity as to what 1is
necessary to satisfy the surface water nondegr adat i on
requirenments.

COVMENT NO. 22: The Board should consider a rul emaking
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specifically designed to prevent degradation of surface water

from nutrients from septic tanks. The comentor would be
interested in participating with DEQ and other interested
parties in devel oping such a rule. Until such a rule is in

pl ace, the present rule should be anended so that it does not
apply to basins that have a recognized surface-water nutrient
problem This would include all basins where receiving streans
are listed as "inpaired" due to nutrients, basins that have
nutrient TMDLs established or under devel opnent, and ot her hi gh-
quality surface waters. W particularly believe no exenption
from nondegr adati on anal ysis should be allowed in the dark Fork
Basin for onsite systens in alluvial aquifers with flow toward
surface water, given the well-docunented nutrient inpairnments in
t hi s basin.

RESPONSE: W th regards to the need to develop rules for
cunul ative inpacts anal ysis, see Response to Comment No. 21.
Prohi biting use of exenptions in inpaired basins would add

conplexity to the rule w thout addi ng any additional protection
to those basins. To bar use of exenptions in an inpaired basin
woul d restrict areas of land that are renote fromthe inpaired
surface water, which would not result in additional protection
for the surface water, since natural denitrification of effluent
is nore likely to occur as the effluent travels |onger distances
to its discharge point. For lots close to an inpaired surface
water, such as the Cark Fork River, the river alluvial nmateria
often has a high hydraulic conductivity, which nakes it
relatively easy to neet the nitrate concentration limts in the
nitrate dilution equation at the end of a 100-foot m xi ng zone.

In addition, to neet the 50-year phosphorus breakthrough
requirement, a 100-foot wide single-famly drainfield (100 feet
is a coonmon wdth for a single famly drainfield) has to be only
200 feet (or shorter if the depth to alimting |layer is greater
than four feet) fromthe surface water. The proposed exenptions
require a mninmmdi stance fromthe drainfield to surface water
of 500 or 1,000 feet for areas with any significant popul ation
growh (generally the western 1/3 of the state), which is
greater than the 100 or 200-foot separation that can be all owed
under the nitrate dilution and phosphorus breakthrough net hods.

In many situations the exenptions are nore protective than the
ni trogen and phosphorus cal cul ations, and therefore there is no
need to limt use of the exenptions in inpaired basins.

COMMENT NO. 23: These anendnents shoul d not represent the
last word in this process. The Departnent and the Board shoul d
continue to look for nore opportunities to address the
i nadequaci es of the current dilution nodel.

RESPONSE: The Departnent is continuing its research into
met hods to update the dilution nodel. At this tine, other
states that use anal ytical nodels to determ ne nitrogen inpacts
use nodels and assunptions simlar to those used in Mntana.
The information that is needed to nake the dilution nodel nore
accurate, which 1is related to the anmpbunt of natura
denitrification that occurs beneath a drainfield, is typically
site-specific and requires significant resources in tine and
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noney to acquire. The Departnent allows the use of a site-
specific denitrification factor, but due to the resources
requi red applicants have not successfully used this approach in
t he past.

COVMENT NO 24: The proposed rul e should not use nation-
wide USGS data for determning what the non-anthropogenic
affected (i.e., natural background) nitrate ground water
concentration is in Montana. DEQ should allow each individua
county in Mintana to determ ne what the natural background is
for use in proposed (2)(a)(vii).

RESPONSE: Wile there may be sone differences in natural
background nitrate concentrations between counties, t he
di fferences are not significant enough to justify the tine and
financial resources necessary to establish different values for
each county. However, should any county wi sh to conduct such
research or pursue nore stringent rulenmaking, the DEQ review
process woul d honor that effort.

COMMVENT NO.  25: The value for nitrate concentration in
proposed (2)(a)(vii) should be set at 2 ng/L instead of 3 ng/L
because a 1996 USGS report indicates the value is 2 ng/L.

RESPONSE: See Response to Comment No. 12.

COMMENT NO. 26: Soil pit descriptions are too subjective.
The Departnent should provide a nore standardi zed system t hat
i ncludes mninum standards for persons who submt soil pit
descriptions to the Departnent.

RESPONSE: See Response to Comment No. 20.

COMVENT NO.  27: Maintain the petition process in the
current rule in the proposed rule.

RESPONSE: The petition process, based on that in the
current rule, will be retained in the final anendnents. See
Responses to Conment Nos. 5 and 29.

COMMENT NO. 28: In (5) of the proposed anmendnents, change
the word "may" to "shall™ or "nust" to require the Departnent to
assess the inpacts of cunulative effects as |isted in proposed
(5)(a) for every lot that uses one of the exenptions in the
proposed anmendnents.

RESPONSE: For the reasons stated in Response to Comment
No. 15, the proposed anendnents adequately address the
possibility of cunulative inpacts. Section (5) will allow the
Departnment to address unique circunstances where additional
scrutiny of an application is required. It is not necessary to
require a cunul ative effects analysis for each application, but
only for cases in which site-specific conditions indicate it is
necessary.

COMVENT NO.  29: Maintain the petition process in the
current rule, but nmake it easier to use by reducing the percent
of |l ocal | andowners necessary to request a petition.
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RESPONSE: The petition process, based on that in the
current rule, wll be retained in the final anmendments. The
petition process fromthe old rule has been sinplified from a
two-step to a one-step procedure. The percentage of |andowners
required for initiation of a petition has been reduced from 25%
to 10%

COVMMVENT NO. 30: The value for nitrate concentration in

(2)(a)(vii) should be set at the same value as in the current
rule, 2 ng/L.

RESPONSE: See Response to Comment No. 12.
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